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Corporate Commonwealth entities —authorisations
and delegations

This fact sheet provides a summary of key principles in relation to authorisations and delegations for
corporate Commonwealth entities under the Public Governance, Performance and Accountability Act
2013 (PGPA Act).

The legal framework in which corporate Commonwealth entities operate

Corporate Commonwealth entities are legally separate from the Commonwealth. By definition, a
corporate Commonwealth entity is a body corporate.

The legal framework under which corporate Commonwealth entities operate will typically be found in:
the entity’s enabling legislation
the PGPA Act and Rule
other more generally applicable legislation.

This fact sheet looks at some issues that corporate Commonwealth entities need to consider to
ensure that the internal arrangements for the exercise of functions and powers are consistent with
the legal framework in which the entities operate.

Governance

Authorisations and delegations are a fundamental part of good governance. They play an important
role in ensuring that the entity is acting in accordance with the legal framework that applies to it.

The basic governance structure of corporate Commonwealth entities differs between entities.
Sometimes, under the enabling legislation, the body corporate that is the entity comprises various
identified officeholders — for example, the chair, the deputy chair and between 5 and 7 other members.
In those cases, that group of persons performs the functions and exercises the powers of the entity
directly, because that group is the entity.

Sometimes, the entity is established as a body corporate and a board or council is also established by
the enabling legislation to have ultimate control over the operations of the entity. In those cases, there
is often a statutory provision that states that all things done by the board or council, in the name of
the entity, shall be deemed to be done by the entity.

Occasionally, although not usually, instead of a board or council, the enabling legislation vests
ultimate control over the operations of the entity in a chief executive officer (CEO) or director. More
commonly, the CEO or director is prescribed under the enabling legislation as the officer responsible,
under the board or council, for the day-to-day management of the entity.

One thing that is common to corporate Commonwealth entities is that, irrespective of what body
or individual has ultimate responsibility for an entity’s operations, that body or individual cannot
do everything. Accordingly, it is necessary to identify ways in which other persons can exercise the

' Note that different considerations will apply for Corporations Act 2001 (Cth) companies.
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entity’s functions and powers. Specifically, an entity needs to put in place arrangements to devolve
decision-making power from the ultimate repository of that power to the relevant officers or
employees within the entity.

Is it always necessary to devolve decision-making power expressly?

Statutory entities can only have those functions and powers that are vested in them by legislation.
The functions and powers of the entity are primarily derived from its enabling legislation.

It is sometimes possible to argue that an officeholder has implied authority to exercise certain
functions or powers on behalf of the entity by virtue of the position that they hold. For example,
the CEO of an entity who is identified in the enabling legislation as having day-to-day responsibility
for the entity under the board or council would ordinarily have implied authority to enter into most
contracts on behalf of the entity. It is generally better, however, for officers and employees of the
entity to be expressly authorised by a body that undoubtedly has power to exercise the relevant
function or power of the entity — that is, the body corporate itself or the board or council.

Powers and functions of corporate Commonwealth entities

There are 3 mechanisms that allow statutory functions or powers of the entity to be devolved:
delegation pursuant to an express statutory power of delegation
authorisation pursuant to an express statutory power to authorise

authorisation pursuant to an implied power to authorise.

Delegation
Is there a power to delegate?

A delegation is made in accordance with an express statutory procedure. If there is a power to
delegate, it will usually be found in the same legislation as the power being delegated — that is,
typically, in the enabling legislation of the entity.

+ Thelegislation may specify how the power to delegate may be exercised (for example, by
instrument in writing or by a resolution of the board).

+ Thelegislation may limit the persons to whom the power may be delegated (for example, to a
board member or a particular class of officer or employee of the entity).

What happens if a power is delegated?
- The person delegated with powers must exercise those powers within the scope of the delegation.

- Typically, it is not possible for a delegate to ‘sub-delegate’. If a corporate Commonwealth entity
wishes to put in place a system under which the delegate devolves the power to another person,
AGS recommends that they seek legal advice to determine whether this is legally defensible.

Express statutory authorisation

The enabling legislation of a corporate Commonwealth entity may explicitly provide that a person or
persons in whom functions or powers are vested may also authorise another person to exercise those
functions or powers. Usually under such legislation the authorised person then acts in their own right
rather than on behalf of the authorising person. Whether there is such a power to authorise, and the
scope of any functions and powers that can be exercised under the authorisation, will depend on the
express provisions in the enabling legislation.

Implied powers to authorise

There may also be times where an implied power to authorise may be exercised. This will be the
case, for example, where the enabling legislation does not confer any express power of delegation
or authorisation in relation to general management activities. In these circumstances, the general
management powers of the entity, the board or council, including the conventional power to do
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anything necessary or convenient for the operations of the entity, will extend to putting in place a
regime authorising officers and employees to perform specified functions and powers. When a person
is authorised under an implied power to authorise, they act for the person who authorised them.

If the enabling legislation deals expressly with how functions and powers may be devolved, to
avoid uncertainty, it is generally preferable to rely on those provisions, whether of delegation or
authorisation, rather than on an implied power. The presence of an express power of delegation or
authorisation in itself can raise some doubt as to whether an implied power is available.

More information

If you require further legal advice about issues in relation to the PGPA Act and its application to

corporate Commonwealth entities, please contact:

CANBERRA
Leo Hardiman Deputy General Counsel
T 02 62537074 | leo.hardiman@ags.gov.au

Kathryn Graham Senior General Counsel
T 026253 7167 | kathryn.graham®ags.gov.au

Linda Richardson PSM General Counsel Commercial
T 02 62537207 | linda.richardson@ags.gov.au

Adrian Snooks Deputy General Counsel Commercial
T 0262537192 | adrian.snooks@ags.gov.au

Olivia Abbott Counsel
T 02 62537023 | olivia.abbott@ags.gov.au

SYDNEY
Megan Pitt Director AGS Sydney
T 0295817474 | megan.pitt@ags.gov.au

Simon Konecny Deputy General Counsel Commercial
T 0295817585 | simon.konecny@ags.gov.au

MELBOURNE
Martin Bruckard Director AGS Melbourne
T 0392421386 | martin.bruckard@ags.gov.au

John Scala Chief Counsel Commercial
T 0392421321 | john.scala@ags.gov.au

ADELAIDE

Rodger Prince Director AGS Adelaide

T 08 8205 4231 | rodger.prince@ags.gov.au
PERTH

Lee-Sai Choo Senior Executive Lawyer

T 089268 1137 | lee-sai.choo@ags.gov.au
DARWIN

Mieke Dixon Senior Lawyer
T 08 8943 1400 | mieke.dixon@ags.gov.au
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